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SUMVARY

Chapter 148 of Title 3, Hawaii Adm nistrative Rules,
entitled "Protest and Request for Reconsideration", is adopted.
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SUBCHAPTER 1

PURPOSE & SCOPE

83-148- 101 Scope. The provisions of this
chapter shall apply to all protests and grievances
arising in connection with the award of a contract
i ssued through conpetitive or restrictive purchases of
servi ces under chapter 103F, HRS and these rules.
[Eff: JUN 19 1999] (Auth: HRS § 103F-106) (I np:
HRS 88 103F-501 - 103F-504)

83-148- 102 Purpose. The purpose of this chapter
is to inplement sections 103F-501 - 103F-504, HRS, by
establishing a fair and efficient procedure for
resolving protests that simultaneously allows and
encourages the settlenent of protests by nutual
agreenent. [Eff: JUN 19 1999] (Auth:

HRS § 103F-106) (Inp: HRS 88 103F-501 - 103F-504)

83-148-103 Al lowable protests. (a) Only awards
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§3- 148-103

of contracts made under the conpetitive or restrictive
purchase of service nmethods of procurenment nay be
protested. In connection with such awards, only the
followng matters may be protested:

(1) A purchasing agency's failure to foll ow
procedures established by chapter 103F,
HRS,

(2) A purchasing agency's failure to foll ow
t hese rul es; and

(3) In the case of a conpetitive purchase
of service, a purchasing agency's
failure to foll ow any procedure,
requi renent, or evaluation criterion in
a request for proposals issued by the
pur chasi ng agency.

(b) Al other awards and determ nations final.
Except as provided in subsection (a) above, all other
awar ds and determ nati ons made under chapter 103F
HRS, shall be final and concl usive when nade,

i ncluding, but not limted to:

(1) Awards of contracts under the treatnent
pur chase of service nethod of
procurenent, and related matters;

(2) Awards of contracts under the snal
pur chase of service nethod of
procurenent, and related matters;

(3) Awards of contracts under the crisis
pur chase of service nethod of
procurenent, and related matters;

(4) Amounts payabl e under a contract
awar ded under either the conpetitive or
restrictive purchase of service nethod
of procurenent; or

(5 Any other award or matter not
specifically and expressly enunerated
i n subsection (a) above.

(c) Procedures mandatory. All allowable
protests shall be nmade in conpliance with the
procedures established under this chapter.

[Eff: JUN 19 1999] (Auth: HRS 88 103F-106,
103F-501) (Inp: HRS 88 103F-501, 103F-504)
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§3- 148- 201

SUBCHAPTER 2

| NFORVAL RESOLUTI ON OF PROTESTS

83-148-201 Informal request for explanation.

(a) In order to pronote nore efficient dispute
resolution, any applicant may informally request an
explanation or justification for a purchasing agency's
award of a contract or apparent failure to follow the
procedures established for the award of a contract.

(b) Response by purchasi ng agenci es. Purchasing
agencies may respond as practicable to informal
requests for explanations. The failure of a
pur chasi ng agency to respond to an informal request
shall not be grounds for a formal protest or
obj ecti on.

(c) No extension of protest period. An infornal
request made under this section shall not extend the
runni ng of the protest period established by section
103F-501, HRS, and sections 3-148-301 and 3-148-401.

(d) No expansion of rights and renedies. The
sol e purpose of this section is to provide a nmechani sm
for informal explanations to be requested by
applicants and given by purchasi ng agencies. This
section shall not be construed to expand the scope of
the protest rights and renedi es established by chapter
103F, HRS. [Eff JUN 19 1999] (Auth:

HRS § 103F-106) (Inp: HRS 88 103F-501 - 103F-504)

§3-148-202 Resol ution of protest by nutual
agreenent. (a) A protest may, at any tinme, be
resol ved by mutual agreenent between the protestor and
t he purchasi ng agency.

(b) Form of nutual agreenent. Any resolution of
a protest under this section shall be reduced to
witten form and signed by both parties.

(c) Renedies available. 1In order to resolve a
protest by nutual agreenent, only the follow ng
remedi es, singularly or in any conbinati on may be
used:
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§3- 148- 202

(1) Amending or canceling a request for
proposal s;

(2) Termnating the contract which was
awar ded;

(3) Initiating a new process to award a
contract by either re-opening the
eval uati on process or commenci ng a new
procur enent process;

(4) Declaring the contract null and void
fromthe tinme of its award;

(5) Affirmng the purchasi ng agency's
contract award deci sion; and

(6) Dismssing the protestor's protest.

SUBCHAPTER 3

PROCEDURE FOR PROTESTS

83-148-301 Notice of protest. (a) Protestors
shal | comrence the protest procedure by submtting a
notice of protest to the head of the purchasing agency
t hat conducted the protested procurenent, and to the
procurenent officer who handl ed the protested
procur enent .

(b) Formof notice of protest. A notice of
protest may be made by using a form provided by the
adm ni strator, or by any other docunent that conforns
with the requirenents of this subsection. A notice of
protest shall include, at a mninmum the follow ng
i nformati on:

(1) The nane and address of the protestor;
(2) The nanme of the procurenent officer or
ot her personnel who oversaw t he
prot ested procurenent;
(3) The reference nunber of the protested
procurenent; and
(4) A brief statenent of the grounds for
t he protest.

(c) Protest period for conpetitive purchase of

service awards. Protests regardi ng awards of
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§3- 148- 301

contracts and related nmatters that arise in connection
with a procurenent made under a conpetitive purchase
of service shall be submtted within five working days
of the postmark of the notice of findings and

deci sion, or notice of rejection sent to the

pr ot estor.

(d) Protest period for restrictive purchase of
service awards. Protests regardi ng awards of
contracts and related nmatters that arise in connection
with a procurenent made under a restrictive purchase
of services shall be submtted by the deadline given
in the notice of the restrictive purchase of service.

(e) Late notice of protests. Any notice of
protest that is not submtted wthin the protest
periods established in this section is late and shall
be di sm ssed.

(f) Subm ssion of notice of protest. Notices of
protests may be submitted only by United States nail,
or by hand delivery. Notices of protests submtted by
hand-del i very shall be deenmed to have been submtted
when actually received, and protests submtted and
received by United States nmail shall be deened to have
been submtted on the date they are post-marked rather
than the date they are actually received. [Eff JUN
19 1999] (Auth: HRS 88 103F-106, 103F-501) (I np:
HRS § 103F-501)

83-148-302 Settlenent and scheduling conference.
(a) Wthin three working days of receiving a notice
of protest, the head of the purchasi ng agency shal
organi ze and conduct a settlenment and scheduling
conference wwth the protestor and the procurenent
officer in charge of the protested award and issue a
schedul ing order in accordance with this section.

(b) Procedure for settlenent and schedul i ng
conference. The settlenent and schedul i ng conference
may be conducted face to face, by tel ephone
conference, or other electronic conmunications nmedi um
At a mnimm the conference will address the
foll ow ng topics:

(1) Wether the protest can be resol ved by
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§3- 148- 302

mut ual agreenment w thout submtting the
matter to the head of the purchasing
agency for decision; and

(2) \Wether there wll be any requests for
clarification under section 3-148-502,
and how much tinme the parties will need
to make and respond to such requests.

(c) Contents of scheduling order. The
schedul i ng order shall set the deadlines for the
fol | ow ng:

(1) Requests for clarification and
responses if any;

(2) Subm ssion of protest;

(3) Subm ssion of the purchasing agency's
response to the protest;

(4) Subm ssion of the protestor's reply to
t he purchasi ng agency's response; and

(5) Issuance of a witten decision by the
head of the purchasi ng agency.

(d) Standard tines allowed. Every protest shal
be resol ved as speedily as possible.

(1) To the extent practicable, the
subm ssion of protests, responses,
requests for clarification, and replies
shall be conpleted within ten working
days.

(2) To the extent practicable, witten
deci sions by the head of the purchasing
agency shall be issued within five
wor ki ng days.

(3) More or less tinme may be provided in
the scheduling order at the discretion
of the head of the purchasing agency.
[Eff JUN 19 1999] (Auth:

HRS § 103F-106) (Inp: HRS § 103F-501)

8§3-148-303 Witten protest. (a) A protestor
shall file a witten protest in accordance with this
section.
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§3- 148-303

(b) Formand contents of protests. Protests
shall be made in witing and shall contain at a
m nimumthe follow ng informati on and materi al s:
(1) The nane and address of the protestor;
(2) Appropriate identification of the
procur enent ;
(3) A statenent of reasons for the protest;
(4) Supporting exhibits, evidence, or
docunents to substantiate the protest;
(5 Any additional relevant information
t hat woul d hel p the purchasi ng agency
reach a decision; and
(6) A declaration by the protestor that al
facts alleged in the protest are true
and correct to the best of the
protestor's know edge
(c) Subm ssion of witten protest. A witten
protest shall be submtted to the head of the
pur chasi ng agency, and the procurenent officer in
charge of the contested procurenent. Replies nay be
subm tted by hand-delivery or by United States mail.
Replies submtted by hand-delivery shall be deened to
have been submtted when actually received and replies
subm tted and received by United States nail shall be
deened to have been submtted on the date they are
post-marked rather than the date they are actually
received. [Eff JUN 19 1999] (Auth: HRS 88 103F-106,
103F-501) (Inp: HRS 8103F-501)

83-148-304 Response to protest. (a) A
pur chasi ng agency shall respond in witing to the
protest in accordance with this section.

(b) Formand contents of response. Every
response to a protest shall be nmade in witing and
shall contain at a mninumthe follow ng information
and material s:

(1) The name and address of the procurenent
officer in charge of the protested
awar d;

(2) The purchasing agency's position with
respect to the protest, and the reasons
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§3- 148- 304

for the purchasing agency's position;
(3) Supporting exhibits, evidence, or
docunents to substantiate the
pur chasi ng agency's position; and
(4) Any additional relevant information
that would help the head of the
pur chasi ng agency reach a deci sion.
(c) Subm ssion of response. The response from
t he purchasi ng agency shall be submtted to the
protestor, the head of the purchasi ng agency, and the
chi ef procurenent officer. Responses may be submtted
only by United States nmail, or by hand-delivery.
Responses subm tted by hand-delivery shall be deened
to have been submtted when actually received, and
responses submtted and received by United States mail
shal |l be deened to have been submtted on the date
they are post-marked, rather than the date they are
actually received. [Eff JUN 19 1999] (Auth:
HRS § 103F-106) (Inmp: HRS § 103F-501)

83-148-305 Reply by provider. (a) A provider
may make a reply to a purchasing agency's response
under section 3-148-304 in accordance with this
section.

(b) Formand contents of reply. A reply may
contain the following information and materi al s:

(1) Additional reasons or argunents
supporting the position of the
appl i cant;

(2) Additional evidence or materials
supporting the position of the
applicant; or

(3) Any additional relevant information
that would help the head of the
pur chasi ng agency reach a deci sion.

(c) Subm ssion of reply. A reply shall be
submtted to the head of the purchasing agency, and
t he procurenent officer in charge of the contested
procurenent. Replies nmay be submtted by hand-
delivery or by United States mail. Replies submtted
by hand-delivery shall be deened to have been
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§3- 148- 305

subm tted when actually received and replies submtted
and received by United States mail shall be deened to
have been submtted on the date they are post-nmarked
rather than the date they are actually received.

[Eff  JUN 19 1999] (Auth: HRS § 103F-106) (I np:

HRS § 103F-501)

83-148-306 Decision by the head of the
pur chasi ng agency. (a) Wen a protest cannot be
resol ved by mutual agreenent, the head of the
pur chasi ng agency shall resolve the protest by a
witten decision issued in accordance with this
section.

(b) Tinme for issuance of decision. The witten
deci sion shall be issued within the time frane
established by the scheduling order, unless the head
of the purchasing agency determ nes that an extension
to a certain date is necessary, and gives witten
notice of the extended deadline to the parties.

(c) Formand contents of decision. Every
deci sion issued in resolution of a protest shal
contain the foll ow ng:

(1) A statenent of the action to be taken
or resolution to the protest;

(2) A detailed statenent of the reason for
the resol ution, including factual
findi ngs;

(3) A statenent of the protestor's right to
reconsi deration; and

(4) A statenment that the decision is final
and concl usive, unless a tinely request
for reconsideration is made.

(d) Allowed nmethods for resolving protests. The
head of the purchasi ng agency may use only the
foll ow ng nethods, singularly or in any conbination,
to settle and resolve a protest:

(1) Amending or canceling a request for
proposal s;

(2) Termnating the contract that was
awar ded;

(3) Initiating a new process to award a
contract by either re-opening the
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§3- 148- 306

eval uation process or commenci ng a new
procur enent process;
(4) Declaring the contract null and void
fromthe tinme of its award;
(5) Affirmng the purchasi ng agency's
contract award deci sion; and
(6) D smssing the protestor's protest.
(e) Subm ssion of decision. Copies of the
deci sion shall be submtted to the protestor, the
procurenent officer in charge of the protested
procurenent, and the chief procurenent officer by
(1) Hand delivery; or
(2) By United States mail and, to the
extent practicable, by telefacsimle
transm ssi on.
[Eff JUN 19 1999] (Auth:
HRS § 103F-106) (Inp: HRS § 103F-501)

SUBCHAPTER 4

PROCEDURE FOR REQUESTS FOR RECONSI DERATI ON

83-148-401 Request for reconsideration. (a) A
request to the chief procurenent officer for the
reconsi deration of a decision of the head of a
pur chasi ng agency nmay be nade in accordance with this
section.

(b) Tine for request. A request for
reconsi deration shall be nade within five working days
after the receipt of the decision of the head of the
pur chasi ng agency.

(c) Formand contents of request. A request for
reconsi deration shall, contain the following materials
and i nformation:

(1) A detailed statenent of the factual and
| egal grounds for reconsideration based
on the materials presented to the head
of the purchasing agency during the
initial protest procedure.

(2) Copies of the scheduling order,
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§3- 148-401

protest, answer, reply, decision and
supporting materials submtted during
the initial protest procedure.

(d) Subm ssion of request. The request for
reconsi deration shall be submtted to the chief
procurenent officer and the opposing party by hand-
delivery or United States mail. Requests for
reconsi deration submtted by hand-delivery shall be
deened to have been subm tted when actually received,
and requests for reconsideration submtted and
received by United States nmail shall be deened to have
been submtted on the date they are post-nmarked,
rather than the date they are actually received.

(e) Reply. Wthin five working days after the
subm ttal of the request for reconsideration, the
opposing party may submt a reply to the request based
on the materials submtted to the head of the
pur chasi ng agency during the initial protest
procedure. The reply shall be submtted in the sane
manner as the request for reconsideration.

[Eff JUN 19 1999] (Auth: HRS § 103F-106) (I np:
HRS § 103F-502)

83-148-402 Decision by the chief procurenent
officer. (a) After a request for reconsideration and
any reply thereto have been received, the chief
procurenent officer shall issue a witten decision in
accordance wth this section.

(b) Tinme for issuance of decision. The witten
deci sion shall be issued within fifteen cal endar days
of the receipt of the request for reconsideration,
unl ess the chief procurenent officer determ nes that
an extension to a certain date is necessary, and gives
witten notice of the extended deadline to the
parties.

(c) Formand contents of decision. Every
decision issued in resolution of a protest shall be in
writing, and shall, at a mninmum contain the
fol | ow ng:

(1) The decision of the chief procurenent
of ficer to uphold the decision of the
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(2)

§3- 148-402

head of the purchasing agency, or to
re-open the protest and award an
appropriate renedy; and

A detailed statenment of the reason for
t he deci sion, including factual

fi ndi ngs.

(d) Al owed renedi es upon re-opening a protest.

Upon re-opening a protest, the chief procurenent
officer may use only the follow ng nethods, singularly
or in any conbination, to settle and resolve a

prot est :

(1)
(2)
(3)

(4)
(5)
(6)

Amendi ng or canceling a request for
proposal s;

Term nating the contract which was
awar ded;

Initiating a new process to award a
contract by either re-opening the
eval uati on process or commenci ng a new
procur enent process;

Declaring the contract null and void
fromthe tinme of its award;
Affirm ng the purchasi ng agency's
contract award deci sion; and

Di smssing the protestor's protest.

(e) Subm ssion of decision. Copies of the

deci si on shal

be submtted to the protestor, the

procurenent officer in charge of the protested

procur enent,
(1)
(2)

and the head of the purchasi ng agency by

Hand delivery; or

By United States mail and, to the
extent practicable, by telefacsimle
transm ssion. [Eff JUN 19 1999]
(Auth: HRS § 103F-106) (I np:

HRS § 103F-502)

SUBCHAPTER 5

M SCELLANEQUS PROCEDURES
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§3- 148- 501

83-148-501 Suspension of Award. (a) Wen a
noti ce of protest has been submtted within the
appl i cabl e protest period established in section
3-148-301, the award shall be suspended, and no
further action to make the protested award shall be
taken, including but not limted to

(1) Execution of a contract;

(2) The delivery of services in
anticipation of the award; or

(3) Negotiations or discussions with a
provi der regarding an intended award or
contract.

(b) Waiver of suspension. The chief procurenent
of ficer may waive the suspension of an award under
this section upon nmaking a witten determ nation that
i ncl udes the foll ow ng:

(1) A determnation that the award of the
contract without delay is necessary to
protect the health, safety, or welfare
of a person froman i mm nent and
serious threat;

(2) A brief factual description of the
current situation, and how a del ay
woul d create an inmm nent and seri ous
t hreat;

(3) A determnation that the purchasing
agency's |l ack of planning has not
caused the necessity of the award
del ay;

(4) A determnation that the waiver of the
suspensi on has not been granted in
order to frustrate the fair and speedy
resolution of the protest; and

(5 Acertification, that all the
informati on and determ nations in the
witten waiver are true and correct to
t he best of the chief procurenent
officer's know edge. [Eff JUN 19
1999] (Auth: HRS § 103F-106) (I np:
HRS § 103F-106)
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§3- 148- 502

83-148-502 Requests for clarification. (a)
During a protest, the protestor and the purchasing
agency nmay request relevant information from each
other in accordance with this section.

(b) Purchasi ng agency procurenent records. The
protestor may make a witten request for access to the
pur chasi ng agency's rel evant procurenent records, and
t he purchasi ng agency shall provide such access except
to the extent that information is required or
permtted to be withheld by |aw

(c) Additional information. Both parties may
make witten requests for additional rel evant
information to each other. Parties from whom
additional information is requested shall respond by
produci ng such additional infornmation except to the
extent that such information is required or permtted
to be withheld by I aw

(d) Tine for requests and responses. The
deadl ines for requests and responses under this
section shall be as provided by the scheduling order
i ssued in accordance with section 3-148-302.

(e) Disputes. The parties shall nake al
requests and responses in good faith, and shall make
good faith efforts to resolve any disputes as to
requests and responses that arise. 1In the event that
a dispute arises that the parties cannot resolve, then
the head of the purchasi ng agency may resol ve such
dispute as fairly as possible in the light of all the
circunstances. [Eff JUN 19 1999] (Auth:

HRS § 103F-106) (Inmp: HRS § 103F-501)

83-148-503 Form of evidence submtted during a
protest or reconsideration. (a) During a protest or
reconsi deration, all evidence shall be submtted in
the formprovided by this section.

(b) Docunentary evidence. Either originals or
phot ocopi es of docunentary evi dence nay be submtted,
but every photocopy shall be acconpanied with an
original signed declaration that the photocopy is a
true and correct copy of the original.

(c) Wtness testinony. Testinony froma wtness
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§3- 148-503

or other person with know edge may be submtted in the
formof an original, signed declaration nmade under
penalty of perjury.

(d) Oher fornms of evidence. Oher forns of
evi dence such as photographs, or video or audi o tapes
may be submtted, provided that they are acconpani ed
by an original, signed declaration. [Eff JUN 19
1999] (Auth: HRS 8 103F-106) (Inmp: HRS § 103F-501)

83-148-504 Conduct of the head of purchasing
agency during protests. (a) During the resolution of
a protest proceeding under this chapter, the head of a
pur chasi ng agency shall conduct himor herself as a
neutral and inpartial party. |f the head of a
pur chasi ng agency cannot neet this standard of conduct
because of a conflict of interest arising fromthe
head's involvenent in the protested procurenent, or
ot her good cause, the head shall designate another
state enployee to act in his or her place.

(b) Communications with the head. Neither the
protestor nor the procurenent officer in charge of the
prot ested procurenent shall comunicate with the head
of the purchasing agency in connection with the nerits
of a protest wthout first informng the other. The
head of the purchasi ng agency shall not communi cate
singly with either the protestor or the procurenent
officer in charge of the protested procurenent as to
the nerits of the protest without first informng the
other. [Eff JUN 19 1999] (Auth: HRS 8§ 103F-106)
(I'mp: HRS 8§ 103F-501)
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DEPARTMENT OF ACCOUNTI NG AND GENERAL SERVI CES

Chapter 148, Hawaii Adm nistrative Rules, on the
Summary Page dated June 1, 1999, was adopted on June
1, 1999, follow ng public hearings held on May 11, 12,
18, 19, 20, 1999 after public notice was given in the
Hawaii State and County Public Notices on April 5,
1999.

The adoption of chapter 148 shall take effect ten
days after filing wwth the Ofice of the Lieutenant
Gover nor.

Robert E. Oyama, Chairperson
Procurenent Policy Board

RAYMOND H. SATO
State Conptroller

APPROVED:

Benjam n J. Cayetano
Gover nor
St ate of Hawai i

Dat ed:

APPROVED AS TO FORM

Deputy Attorney Ceneral

JUN 09 1999
Fil ed
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